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DEPARTMENT OF AGRICULTURE
Office of Energy Policy and New Uses

7 CFR Part 2902
RIN 0503—-AA32

Designation of Biobased Items for
Federal Procurement

AGENCY: Office of Energy Policy and
New Uses, USDA.
ACTION: Final rule.

SUMMARY: The U.S. Department of
Agriculture (USDA) is amending the
guidelines for designating biobased
products for Federal procurement, to
add eight sections to designate items,
including subcategories, within which
biobased products will be afforded
Federal procurement preference, as
provided for under section 9002 of the
Farm Security and Rural Investment Act
of 2002. USDA also is establishing
minimum biobased content for each of
these items and subcategories.

DATES: This rule is effective June 13,
2008.

FOR FURTHER INFORMATION CONTACT:
Marvin Duncan, USDA, Office of the
Chief Economist, Office of Energy Policy
and New Uses, Room 4059, South
Building, 1400 Independence Avenue,
SW., MS-3815, Washington, DC 20250—
3815; e-mail: mduncan@oce.usda.gov;
phone (202) 401-0461. Information
regarding the Federal Procurement of
Biobased Products (one part of the
BioPreferred Program) is available on
the Internet at http://
www.biopreferred.gov.

SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:

1. Authority

II. Background

III. Summary of Changes

IV. Discussion of Comments
V. Regulatory Information

A. Executive Order 12866: Regulatory
Planning and Review

B. Regulatory Flexibility Act (RFA)

C. Executive Order 12630: Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

D. Executive Order 12988: Civil Justice
Reform

E. Executive Order 13132: Federalism

F. Unfunded Mandates Reform Act of 1995

G. Executive Order 12372:
Intergovernmental Review of Federal
Programs

H. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

I. Paperwork Reduction Act

J. Government Paperwork Elimination Act
Compliance

I. Authority

These items, including their
subcategories, are designated under the
authority of section 9002 of the Farm
Security and Rural Investment Act of
2002 (FSRIA), 7 U.S.C. 8102 (referred to
in this document as “‘section 9002”).

II. Background

As part of the Federal Procurement of
Biobased Products, USDA published on
October 11, 2006, a proposed rule in the
Federal Register (FR) for the purpose of
designating a total of 10 items for the
preferred procurement of biobased
products by Federal agencies (referred
hereafter in this FR notice as the
“preferred procurement program”). This
proposed rule can be found at 71 FR
59862. This rulemaking is referred to in
this preamble as Round 4 (RIN 0503—
AA32).

The Round 4 proposed rule proposed
designating the following ten items,
including their subcategories, for the
preferred procurement program:
Bathroom and spa cleaners; ! clothing
products; 2 concrete and asphalt release
fluids; general purpose de-icers; 3
durable plastic films; 4 firearm
lubricants; floor strippers; laundry
products, including pretreatment/spot
removers and general purpose laundry
products as subcategories; metalworking
fluids—straight oils; 5 and wood and
concrete sealers.

Today’s final rule designates the
following eight items, including
subcategories, within which biobased
products will be afforded Federal
procurement preference: Bathroom and
spa cleaners; concrete and asphalt
release fluids; general purpose de-icers;
firearm lubricants; floor strippers;
laundry products, including
pretreatment/spot removers and general
purpose laundry products as
subcategories; metalworking fluids,

1 At proposal this item was named ‘“bath and tile
cleaners.” Based on public comments received, and
as explained in section IV of this preamble, USDA
has renamed this item as ““bathroom and spa
cleaners.”

2Based on public comments received, and as
explained in section IV of this preamble, this
proposed item has been withdrawn from the final
rule.

3 At proposal this item was named “de-icers.”
Based on public comments received, and as
explained in this preamble, USDA has renamed this
item as “general purpose de-icers.”

4Based on public comments received, and as
explained in section IV of this preamble, this
proposed item is now a subcategory under the
designated item ““films,”” which is included in the
Round 3 final rulemaking.

5 At proposal this item was named “cutting,
drilling, and tapping oils.” Based on public
comments received, and as explained in section IV
of this preamble, USDA has renamed this item as
“metalworking fluids” and has included three
subcategories.

including straight oils, general purpose
soluble, semi-synthetic, and synthetic
oils, and high performance soluble,
semi-synthetic, and synthetic oils as
subcategories; and wood and concrete
sealers, including penetrating liquid
sealers and membrane concrete sealers
as subcategories. USDA has determined
that each of the items, including the
subcategories within them, being
designated under today’s rulemaking
meets the necessary statutory
requirements; that they are being
produced with biobased products; and
that their procurement will carry out the
following objectives of section 9002: To
improve demand for biobased products;
to spur development of the industrial
base through value-added agricultural
processing and manufacturing in rural
communities; and to enhance the
Nation’s energy security by substituting
biobased products for products derived
from imported oil and natural gas.
When USDA designates by
rulemaking an item (a generic grouping
of products) for preferred procurement
under the BioPreferred Program,
manufacturers of all products under the
umbrella of that item that meet the
requirements to qualify for preferred
procurement can claim that status for
their products. To qualify for preferred
procurement, a product must be within
a designated item and must contain at
least the minimum biobased content
established for the designated item.
When the designation of specific items
is finalized, USDA will invite the
manufacturers of these qualifying
products to post information on the
product, contacts, and performance
testing on its BioPreferred Web site,
http://www.biopreferred.gov. Procuring
agencies will be able to utilize this Web
site as one tool to determine the
availability of qualifying biobased
products under a designated item. Once
USDA designates an item, procuring
agencies are required generally to
purchase biobased products within
these designated items, including their
subcategories, where the purchase price
of the procurement item exceeds
$10,000 or where the quantity of such
items or of functionally equivalent items
purchased over the preceding fiscal year
equaled $10,000 or more.
Subcategorization. Most of the items
USDA is considering for designation for
preferred procurement cover a wide
range of products. For some items, there
are groups of products within the item
that meet different markets and uses
and/or different performance
specifications. For example, within the
designated item “hand cleaners and
sanitizers,” some products are required
to meet performance specifications for
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sanitizing, while other products do not
need to meet these specifications.
Where such subgroups, or subcategories,
exist, USDA intends to create
subcategories. Thus, for example, for the
designated item ““hand cleaners and
sanitizers,” USDA determined that it
was reasonable to create a “hand
cleaner” subcategory and a “hand
sanitizer” subcategory. Sanitizing
specifications would be applicable to
the later subcategory, but not the former.
In sum, USDA looks at the products
within each item to evaluate whether
there are groups of products within the
item that meet different performance
specifications and, where USDA finds
this type of difference, it intends to
create subcategories.

For some items, however, USDA may
not have sufficient information at the
time of proposal to create subcategories
within an item. For example, USDA
may know that there are different
performance specifications that de-icing
products are required to meet, but it has
only information on one type of de-icing
product. In such instances, USDA may
either designate the item without
creating subcategories (i.e., defer the
creation of subcategories) or designate
one subcategory and defer designation
of other subcategories within the item
until additional information is obtained
on products within these other
subcategories.

Within today’s rulemaking, USDA has
created subcategories within three
items—Ilaundry products, metalworking
fluids, and wood and concrete sealers.
For laundry products, the subcategories
are: (1) Pretreatment/spot removers and
(2) general purpose laundry products.
For metalworking fluids, the
subcategories are: (1) Straight oils, (2)
general purpose soluble, semi-synthetic,
and synthetic oils, and (3) high
performance soluble, semi-synthetic,
and synthetic oils. For wood and
concrete sealers, the subcategories are:
(1) Penetrating liquid sealers and (2)
membrane concrete sealers.

Minimum Biobased Contents. The
minimum biobased contents being
established with today’s rulemaking are
based on products for which USDA has
biobased content test data. In addition
to considering the biobased content test
data for each item, USDA also considers
other factors when establishing the
minimum biobased content. These other
factors include: Public comments
received on the proposed minimum
biobased contents; product performance
information to justify the inclusion of
products at lower levels of biobased
content; and the range, groupings, and
breaks in the biobased content test data
array. Consideration of this information

allows USDA to establish minimum
biobased contents on a broad set of
factors to assist the Federal procurement
community in its decision to purchase
biobased products.

USDA makes every effort to obtain
biobased content test data on multiple
products within each item. For most
designated items, USDA has biobased
content test data on more than one
product within a designated item.
However, USDA must rely on biobased
product manufacturers to voluntarily
submit product information and, in
some cases, USDA has been able to
obtain biobased content data for only a
single product within a designated item.
As USDA obtains additional data on the
biobased contents for products within
these eight designated items and their
subcategories, USDA will evaluate
whether the minimum biobased content
for a designated item or subcategory will
be revised.

USDA anticipates that the minimum
biobased content of an item or
subcategory that is based on a single
product is more likely to change as
additional products in those items and
subcategories are identified and tested.
In today’s rulemaking, none of the
minimum biobased contents are based
on a single tested product.

For all items and subcategories where
additional information indicates that it
is appropriate to revise a minimum
biobased content established under
today’s rulemaking, USDA will propose
the change in a notice in the Federal
Register to allow public comment on
the proposed revised minimum
biobased content. USDA will then
consider the public comments and issue
a final rulemaking on the minimum
biobased content.

Preference compliance date. Because
USDA has identified only one
manufacturer of products within the
high performance soluble, semi-
synthetic, and synthetic oils
subcategory, the preference compliance
date is deferred until USDA identifies
two or more manufacturers of products
in this subcategory. When it identifies
two or more manufacturers, USDA will
publish a document in the Federal
Register announcing that Federal
agencies will have one year from the
date of publication of that
announcement to give procurement
preference to biobased metalworking
fluids in the high performance soluble,
semi-synthetic, and synthetic oils
subcategory.

Future Designations. In making future
designations, USDA will continue to
conduct market searches to identify
manufacturers of biobased products
within items. USDA will then contact

the identified manufacturers to solicit
samples of their products for voluntary
submission for biobased content testing
and for the BEES analytical tool. Based
on these results, USDA will then
propose new items for designation for
preferred procurement.

As stated in the preamble to the first
six items designated for preferred
procurement (71 FR 13686, March 16,
2006), USDA plans to identify
approximately 10 items in each future
rulemaking. USDA has developed a
preliminary list of items for future
designation. This list is available on the
BioPreferred Web site. While this list
presents an initial prioritization of items
for designation, USDA cannot identify
with any certainty which items will be
presented in each of the future
rulemakings. Items may be added or
dropped and the information necessary
to designate an item may take more time
to obtain than an item lower on the
prioritization list.

Exemptions. In earlier item
designation rules, USDA created
exemptions from the preferred
procurement program’s requirements for
procurements involving combat or
combat-related missions and for
spacecraft systems and launch support
equipment. Since publication of those
final rules in the Federal Register, and
in response to comments from the
Department of Defense (DoD) (see
General Comments, below), USDA has
decided to create “blanket” exemptions
for all items used in products or systems
designed or procured for combat or
combat-related missions, which will
apply to all items designated for the
procurement preference. These
“blanket” exemptions can be found in
subpart A of part 2902. Because these
blanket exemptions are included in
subpart A of part 2902, it is unnecessary
to repeat them in the individual item
designations. Accordingly, in order to
avoid repetition, this final rule removes
all the exemption references contained
in individual item designations.

III. Summary of Changes

As the result of comments received on
the proposed rule (see section IV),
USDA made changes to the rule, which
are summarized below.

Item withdrawn. The proposed
“clothing products” item has been
withdrawn from the group of items
being designated for preferred
procurement in today’s final
rulemaking. USDA has determined that
sufficient data are not available to
support the designation of this item at
this time. At proposal, USDA had
information on clothing products made
of polylactic acid (PLA), one type of
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biobased synthetic fiber. USDA is also
aware that other types of biobased
synthetic fibers could be used for
clothing products but does not have
sufficient information to include these
products in the evaluation of this item.
Because there is potentially a wide
variation in the biobased contents,
performance, and life cycle costs
between clothing products made of PLA
and those made of other biobased
synthetic fibers, USDA believes that the
designation of this item should be
delayed until additional products can be
obtained and analyzed.

Item names. The names for four of the
proposed items were revised. “Bath and
tile cleaners” is now ‘‘bathroom and spa
cleaners.” “De-icers” is now ‘‘general
purpose de-icers.” ‘“Durable plastic
films” was renamed ‘‘durable films”
and is now a subcategory under the
designated item ““films,” which is
included in the Round 3 final
rulemaking. “Cutting, drilling and
tapping oils’” was renamed
“metalworking fluids—straight oils”
and is now a subcategory under the
designated item “metalworking fluids”
in today’s final rulemaking.

Item definitions. Except for “concrete
and asphalt release fluids” and “floor
strippers,” the definitions for the other
items were modified to varying degrees.
The definitions for metalworking fluids
and wood and concrete sealers were
modified in order to address the
addition of subcategories (as discussed
in the following paragraph).

Subcategories. In addition to
finalizing the proposed subcategories
under the “laundry products” item,
subcategories were created for two
items. Metalworking fluids was
subcategorized into (1) straight oils, (2)
general purpose soluble, semi-synthetic,
and synthetic oils and (3) high
performance soluble, semi-synthetic,
and synthetic oils. Wood and concrete
sealers was subcategorized into (1)
penetrating liquid sealers and (2)
membrane concrete sealers.

Minimum biobased contents. Several
of the proposed minimum biobased
contents for the designated items have
changed for the final rule in response to
public comments and in consideration
of available product performance
information. As a result of the
comments received regarding the
proposed minimum biobased contents
and the availability of additional
biobased content tests for several items,
USDA re-evaluated the proposed
minimum biobased contents of all of the
items.

Items for which the minimum
biobased content was changed from the
proposed level are presented here and

the rationale for the changes is
discussed in the section of this
preamble presenting the item-specific
comments and responses.

For general purpose de-icers, the
minimum biobased content was
changed from 97 percent to 93 percent.

For floor strippers, the minimum
biobased content was changed from 79
percent to 78 percent.

For laundry products, the minimum
biobased content of the pretreatment/
spot removers subcategory was changed
from 8 percent to 46 percent.

For metalworking fluids, the
minimum biobased content for the high
performance soluble, semi-synthetic,
and synthetic oils subcategory was set at
40 percent and the minimum biobased
content for the general purpose soluble,
semi-synthetic, and synthetic oils
subcategory was set at 57 percent. For
the straight oils subcategory, the
minimum biobased content was set at
66 percent.

For wood and concrete sealers, the
proposed minimum biobased content of
79 percent was retained for the
penetrating liquid sealers subcategory
and the minimum biobased content for
the membrane concrete sealers
subcategory was set at 11 percent.

Preference compliance date. For the
high performance soluble, semi-
synthetic, and synthetic metalworking
fluids subcategory, the preference
compliance date is deferred until USDA
identifies two or more manufacturers in
the subcategory. When it identifies two
or more manufacturers, USDA will
publish a document in the Federal
Register announcing that Federal
agencies will have one year from the
date of publication of that
announcement to give procurement
preference to biobased high
performance soluble, semi-synthetic,
and synthetic metalworking fluids.

IV. Discussion of Comments

USDA solicited comments on the
proposed rule for 60 days ending on
December 11, 2006. USDA received
comments from 11 commenters by that
date. The comments were from
individual manufacturers, trade
organizations, and Federal agencies.

The comments contained in this
Federal Register notice address general
comments related to the preferred
procurement program under the
BioPreferred Program and specific
comments related to Round 4 items. In
addition to the information provided in
the responses to public comments
presented in this preamble, USDA has
prepared a technical support document
titled “Technical Support for Final
Rule—Round 4 Designated Items,”

which contains documentation of
USDA'’s efforts to research and respond
to public comments. The technical
support document is available on the
BioPreferred Web site. The technical
support document can be located by
clicking on the Proposed and Final
Regulations link on the left side of the
BioPreferred Web site’s home page
(http://www.biopreferred.gov). Click on
Supporting Documentation under
Round 4 Designation under Final Rules.
This will bring you to the link to the
technical support document.

The technical support document
includes, but is not limited to: (1)
Information on whether the standards
presented in the preamble to the
proposed rule are test methods,
performance standards, or “other” (e.g.,
a certification by a trade association or
council, a classification system)
(Chapter 1.0), (2) BEES impact values
for each item (Appendix A), and (3) a
tabular and graphical presentation of the
BEES environmental performance scores
for each item (Appendix B). This
information is being presented in the
technical support document as the
result of general comments received on
the proposed rules for Rounds 2 and 3.
The technical support document for
Round 4 includes additional
information as identified in the
remainder of this preamble.

General Comments

Several of the commenters expressed
appreciation for USDA’s effort in
designating items for preferred
procurement. While these comments are
not presented within this preamble,
USDA thanks the commenters for such
comments.

Minimum Biobased Content

Comment: Several commenters have
expressed concern about the approach
USDA used to determine minimum
biobased contents. One commenter
recommended that, rather than setting
the threshold level below the lowest
percentage observed in the lowest end
product in the survey, USDA reward the
top half or top two thirds of the
respondents, at least where the spread is
more than 20 percentage points. Two
other commenters recommended that
USDA consider a minimum threshold of
50 percent biobased content given that
products with biobased contents above
50 percent are available in all categories.

Response: In response to these public
comments and ongoing discussions with
other Federal agencies, and because
several additional biobased content test
results were obtained after proposal,
USDA re-evaluated the proposed
minimum biobased contents for each of
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the proposed items. In re-evaluating the
minimum biobased contents, USDA
considered factors including the number
of, and the distribution of, the test data
points as well as the product
manufacturer’s claims related to
performance, biodegradability, and
range of applicability.

In those cases where all of the
products’ biobased contents were within
a narrow range and no data were
available to distinguish significant
performance differences among the
products, USDA set the minimum
biobased content at the level that would
allow preferred procurement for all of
the products for which data were
available.

For items where the products’
biobased contents showed a wider range
and included one or more significant
breaks in the range, USDA reviewed the
product information to determine if
there were performance or applicability
differences among the products that
could be used for creating subcategories
based on the groups of products that
have similar biobased contents. For
example, if the biobased contents of half
of the products within an item were in
the 30 to 50 percent range and the other
half were in the 80 to 95 percent range,
USDA considered whether the product
information supported the creation of
two subcategories. Information that was
considered to be supportive of
subcategorization were claims of
product features such as “special
applications,” “high temperature
applications,” or “single-use versus
multiple-use.” In those cases where the
biobased content and other product
information supported
subcategorization, USDA has created
subcategories in this final rule.

In other cases, USDA has considered
subcategorization for an item based
upon initial performance information,
but USDA does not currently have
sufficient data to justify creating
subcategories. Where that is the case,
USDA has generally set the minimum
biobased content based on the group of
products with the higher biobased
contents. For these items, USDA will
continue to gather data on products
within the item and will create
subcategories in a future rulemaking if
sufficient data are obtained.

For some items, there was a
significant range in the reported
biobased contents but the data points
were evenly spread over the entire
range. In those cases, if there were no
data to distinguish the features of any
grouping or subset of the products,
USDA has generally set the minimum
biobased content based on the product
with the lowest biobased content in

order to allow procuring agencies the
widest selection of products from which
to select those that best meet their
needs. As additional product
performance information becomes
available and as additional products
within these items become available
with higher biobased contents, USDA
will consider increasing the minimum
biobased content or creating
subcategories where performance
characteristics or application use justify
subcategorizing.

As a result of the re-evaluation, many
of the proposed minimum biobased
contents have been revised for the final
rule. These revisions will be presented
and discussed in the item specific
sections later in this preamble. For three
items, USDA reviewed the biobased
content data but did not find sufficient
justification for revising the proposed
minimum biobased content level. For
bathroom and spa cleaners item, 8
biobased content test results were
available (16, 77, 78, 82, 83, 98, 99, and
100 percent). With the exception of the
16 percent product, this is a fairly
narrow range of data points with a
noticeable break between the 83 percent
and the 98 percent products. USDA
investigated the 16 percent product but
could find no basis for creating a
subcategory or for considering setting
the minimum biobased content based on
this product. At proposal, USDA found
that the products with 77 and 83
percent biobased content met Green
Chemical Specifications that the
remaining products do not claim to
meet. In order to include these products
in the preferred procurement program,
USDA proposed setting the minimum
biobased content at 74 percent, based on
the product with a biobased content of
77 percent. No public comments or
additional data were received to support
changing the proposed level. As a result,
the proposed minimum biobased
content of 74 percent was retained for
the final rule.

For the concrete and asphalt release
fluids item, USDA reviewed the
biobased content data (90, 91, 92, 93, 94,
94, 96, 96, and 98 percent) and found
that because the range of the data points
is so narrow and does not include any
breaks, there is no justification for
revising the proposed 87 percent
minimum biobased content.

For the firearm lubricants item, USDA
proposed a minimum biobased content
of 49 percent. Three biobased content
data points (52, 53, 95) are available.
USDA considered subcategorizing this
item into two subcategories (general
purpose and cold weather) but decided
that not enough data were available to
justify the subcategorization. The

manufacturer of one of the three
products claims that the product is
formulated for use in cold weather
applications, but the other products are
also described as unique performance
products. Because of the uncertainty
regarding product performance claims,
USDA has decided to set the minimum
biobased content of the item at 49
percent, as proposed, and to continue to
gather information that will be used in
considering subcategorization in a
future rulemaking.

Terminology

Comment: One commenter stated that
the biobased products procurement
program, as proposed, may create a
confusing picture of what the program
is intended to cover because the terms
“biobased,” “biodegradable,” and
“compostable” are used at times
interchangeably. The commenter asked
whether Federal purchasing agents
understand the term “biobased” and
that a biobased product is not
necessarily biodegradable. The
commenter pointed out that
compostability most often only occurs
when a product that is designed to be
compostable is properly managed in a
composting facility. According to the
commenter, there are very limited
numbers of commercial composting
facilities in the U.S. The commenter
also asked why some of the biobased
items are designated as “biodegradable”
and others are not.

Response: USDA agrees that there can
be confusion with regard to the three
terms mentioned by the commenter. A
“biobased” product is a product that is
composed, in whole or in significant
part, of biological products or renewable
domestic agricultural materials or
forestry materials. A biobased product
may or may not be biodegradable and/
or compostable. In simple terms,
“biodegradable” generally means a
product is capable of decomposing into
simple compounds under natural
conditions (either aerobic or anaerobic)
by microorganisms. ‘“Compostable”
generally means a product is capable of
biological decomposition under
controlled aerobic conditions, such as
found in a compost pile or compost bin,
by microorganisms or soil invertebrates.
Therefore, all biodegradable products
would be compostable, but not all
compostable products are
biodegradable.

As discussed earlier in this preamble,
USDA believes that the relationship
between performance and
biodegradability of an item must be
considered before biodegradability is
included as a prerequisite for a
designated item to receive preferred
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procurement under the BioPreferred
Program. In the case of items where
USDA judges performance to be the key
decision-making factor for purchasers,
USDA will not require biodegradability
as a prerequisite for receiving preferred
procurement. In the case of items where
USDA judges disposal to be as
important as performance, USDA will
require biodegradability as a
prerequisite for receiving preferred
procurement. This is why some items
will be required to be biodegradable and
others will not in order to receive
preferred procurement under the
BioPreferred Program. Although USDA
is not requiring products in any of the
items and subcategories being
designated in today’s rulemaking to be
biodegradable, USDA intends to
promote biobased products that are also
biodegradable as part of the
BioPreferred Program.

Prequalification of Biobased Materials

Comment: Two commenters
recommended that USDA develop a
program for prequalifying the biobased
material that will form the basis of
biobased products. The commenters
point out that biobased products are
made from biobased materials.
According to the commenters, testing
and qualifying biobased materials will
greatly accelerate the designation
process for preferred procurement—if a
product is made from a prequalified
biobased material, it is then a simple
matter for the manufacturer of the
bioproduct to provide information to
USDA on its biobased composition and,
if verification of manufacturer supplied
compositional information is needed,
the ASTM biobased content test can
always be conducted as needed. The
commenters also suggested making
prequalified biobased materials part of
the “U.S.D.A. Certified” labeling
program. When part of the labeling
program, manufacturers would be able,
according to the commenter, to contact
biomaterial suppliers for information on
the performance and other
characteristics to determine the most
appropriate biomaterials for their
particular application. According to the
commenters, this would expedite the
development of biobased products
consistent with the Congressional intent
of FSRIA.

Response: USDA agrees that there is
merit in the concept of prequalifying
biobased materials that are used to
manufacture biobased products for
preferred procurement. However, as
noted in a response to public comments
on the first six items designated for
preferred procurement (71 FR 13702),
section 9002 of FSRIA requires USDA to

designate “products” for preferred
procurement. Section 9001 of FSRIA
defines “biobased products” as “‘a
product determined by the Secretary to
be a commercial or industrial product
(other than food or feed) that is
composed, in whole or in significant
part, of biological products or renewable
domestic agricultural materials or
forestry materials.” Based on this
definition, USDA does not believe it has
the authority to consider “biobased
material used in the manufacture of
biobased products’ to be “products.”
USDA is, however, gathering
information on biobased intermediate
feedstocks and developing a list of these
materials. USDA will provide this
information on the BioPreferred Web
site. USDA also notes that NIST
currently includes soybeans, corn,
wheat, rice, cotton, canola, potatoes,
and wool as feedstocks when
conducting the BEES life cycle analysis
for biobased products.

USDA has considered the
commenter’s recommendation to make
prequalified biobased materials part of
the “U.S.D.A. Certified” labeling
program in developing the proposed
rule for that program.

Overlap With EPA’s Comprehensive
Procurement Guideline (CPG)

Comment: Two commenters
recommended that USDA’s Guidelines
Designating Biobased Products for
Federal Procurement be upgraded to
include the proposal in this rulemaking
for handling the “overlap” between the
recycled content and biobased content
programs.

Response: While USDA appreciates
the commenters’ suggestion on revising
the Guidelines to reflect the overlap
potential between biobased products
and products with recycled content,
USDA will continue to discuss such
overlap within each of the designated
item rulemakings on an item-by-item
basis. USDA believes that the discussion
on overlap is more meaningful when
presented in individual notices for
designated items where such overlap
exists or may exist.

Environmental and Health Information

Comment: Two commenters
recommended that USDA continue to
emphasize the potential of biobased
products to reduce greenhouse gas
emissions as part of the preferred
procurement program.

Response: USDA agrees with the
commenters that the potential for
biobased products to reduce greenhouse
gas emissions is an important attribute
of which purchasers and others need to
be aware. USDA will continue to

identify this potential in preambles and
in the background information on the
BioPreferred Web site. USDA
encourages the commenters, and others,
to provide USDA with “cradle-to-grave”
studies that demonstrate this potential
attribute. USDA would then consider
putting such results on the BioPreferred
Web site.

Purchase of Biobased Products by
Federal Agencies

Comment: One commenter
recommended that information on the
following products be provided in the
final rule for the benefit of Federal
agency purchasers implementing both
this round of biobased products and
earlier biobased product designations:
BioRenewables Glass Cleaner, NSN
7930-00-NIB-0331 (2 liter) and 7930—
00-NIB-0330 (gallon); BioRenewables
Restroom Cleaner, NSN 7930—-00-NIB—
0437; BioRenewables Graffiti Remover
SAC, NSN 7930-00-NIB—0433 (quart)
and 7930—00-NIB—-0434 (gallon);
BioRenewables Waterless Hand Cleaner,
NSN 8520-00-NIB—-0093;
BioRenewables Waterless Plus Hand
Cleaner, NSN 8520—-00-NIB—0094;
TriBase Multi Purpose Cleaner, NSN
7930-00-NIB-0329; Lite’'n Foamy
Sunflower Fresh foaming hand, hair,
and body wash.

Response: USDA will include these
products, offered through the National
Industries for the Blind, in the product
information provided on the
BioPreferred Web site. Also note that
the National Stock Numbers (NSN)
provided by the commenter have
changed since the comment was
submitted. The revised NSN for the
products are as follows: BioRenewables
Glass Cleaner, NSN 7930-01-555—-2898
(32 oz) and 7930-01-555—-3384 (gallon);
BioRenewables Restroom Cleaner, NSN
7930-01-555—-2900 (32 0z);
BioRenewables Graffiti Remover SAC,
NSN 7930-01-555—-3382 (32 oz) and
7930-01-555-2899 (gallon); TriBase
Multi Purpose Cleaner, NSN 7930-01—
555-2901 (gallon); Lite’'n Foamy
Sunflower Fresh foaming hand, hair,
and body wash, NSN 8520-01-555—
2903.

Comment: One commenter urged
USDA to clarify in the final rule that it
is not requiring procuring agencies to
limit their choices to biobased products
that fall under the items for designation
in this proposed rule in order to avoid
the unintended consequence of severely
limiting product selection and material
selection options. The commenter
pointed out that a product should be
reasonably available, meet USDA’s
requirements for performance for the
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application intended and be available at
a reasonable price.

Response: USDA agrees with the
commenter that Federal agencies are not
limited to considering biobased
products when making purchasing
decisions under the BioPreferred
Program for biobased products. Even
though biobased products are given
preferred procurement, purchasing
agencies can buy other competing
products when biobased products are
not readily available, are not available at
a reasonable cost, or do not meet
Agency performance standards. USDA
believes that this is clearly stated for the
current rulemaking and will continue to
make it clear in future rulemakings as
well.

Information Accuracy

Comment: One commenter, noting
that USDA stated that its attempts to
gather data were ““largely unsuccessful,”
urged USDA to re-examine and improve
upon its prior efforts to gather complete,
technically sound information on
products within designated items and to
use that information to further refine the
program in the future.

Response: USDA uses the phrase
“largely unsuccessful” in the context of
its efforts to obtain information on the
amount of products within designated
items that Federal agencies are using
(for example, see section IV.A,
Executive Order 12866 in this preamble)
and not on the information associated
with the products within each item.
Information on the usage of products
would assist USDA to make estimates of
the potential economic impact of the
rule.

USDA has in place a procedure to
gather technical information on
products within each item it proposed
for designation. As USDA proposes
additional items for designation, it seeks
to improve this process with each
successive rulemaking to ensure the
information it has is technically sound.
One area in which USDA is using the
improved information is in the
development of subcategories within
items. There will always be some
uncertainty in the data obtained, but
USDA will continue to propose items
for designation for preferred
procurement with the data it has in
hand. USDA encourages the provision
of additional information on products
within items prior to their being
designated for preferred procurement.
The items being considered for
preferred procurement can be found on
the BioPreferred Web site.

Publicly Available Information

Comment: One commenter suggested
that the data that form the basis for
USDA'’s decisions and their source be
available to the public. The commenter
noted, as one example, that USDA
intends to post public comments on the
“‘positive environmental and human
health attributes” of products on its
Web site, and make the comments
available to Federal procurement
agencies to “* * * assist them in
making ‘best value’ purchasing
decisions.”

Response: Since the first round of six
items were designated for preferred
procurement, USDA has provided
significantly more data on each item
being proposed for preferred
procurement on the BioPreferred Web
site. At the BioPreferred Web site,
technical information is provided on
products within the items. The
BioPreferred Web site can be accessed
by the public at http://
www.biopreferred.gov.

USDA is concerned that the
commenter might believe that USDA is
using comments received on the
“‘positive” attributes of biobased
products as a basis for designating an
item for preferred procurement, while
ignoring potential ‘“negative” attributes.
This is not the case. The availability of
information on the environmental and
health attributes and life costs of items
is part of the basis for proposing an item
for preferred procurement. USDA is
using the BEES analysis, which is
“neutral” in regards to whether an
environmental impact of a biobased
product is “positive” or ‘“negative,” to
provide some of this information.

Finally, the statute authorizing the
preferred procurement program for
biobased products requires USDA to, in
part, provide information on
“environmental and health benefits” of
such materials and items. Thus, USDA
has a statutory obligation to make such
information on the positive
environmental and human health
attributes available.

One way USDA is implementing this
requirement is by posting public
comments on the positive
environmental and human health
attributes of products on the
BioPreferred Web site. Given the
infancy of most biobased product
markets, this type of information is
often not generally known and
providing access to such information,
provided it is documented, is important
to the success of the BioPreferred
Program. If such information is
anecdotal, it will be so indicated.

Recycling

Comment: Several commenters were
concerned about the effect of biobased
products on existing recycling
operations.

One commenter requested that USDA
evaluate and address the effect that
biobased polymers used for durable
films will have on current recycling
streams and markets. According to the
commenter, to the best of their
knowledge, no technology exists to
screen out biobased products during the
recycling process.

Another commenter voiced concern
over the introduction of biobased
plastics, such as PLA, into the recycling
stream because such products cannot be
mixed with conventional plastics, such
as PET, because the materials are not
compatible for recycling processes. The
commenter noted that PLA itself can be
recycled, but that the recycling industry
infrastructure is not currently
configured to implement segregation
collection and recycling of PLA plastics
and there are no well-established
manufacture buy-back type programs to
incentivize and facilitate local or
regional composting and recycling to
turn PLA back into PLA.

The third commenter noted that the
impacts of interest for the presence of
biopolymers are on (1) the reclamation
process and (2) on the appearance and
functionality of the recycled PET and
HDPE plastic products. The commenter
then provided technical detail on the
characteristics of biobased polymers and
PET and HDPE to ill